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CERBER, Judge: This case was heard pursuant to the
provi sions of section 7463! of the Internal Revenue Code in
ef fect when the petition was filed. Pursuant to section 7463(b),

the decision to be entered is not reviewable by any other court,

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for 2007, the taxable year in
issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.
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and this opinion shall not be treated as precedent for any other
case.

Respondent determ ned a $5,900 i ncone tax deficiency and a
$1, 180 section 6662(a) accuracy-related penalty for petitioner’s
2007 tax year. The inconme tax deficiency is attributable to
respondent’ s di sal |l owance of various deductions petitioner
claimed on Schedule A, Item zed Deductions, and Schedul e C,
Profit of Loss From Busi ness. W consider whether petitioner has
substanti ated the expenses for which the deductions were cl ai ned
and/ or whether they are ordinary and necessary busi ness expenses.
We al so consider whether petitioner is |liable for the section
6662(a) accuracy-rel ated penalty.

Backgr ound

Petitioner resided in California at the tine his petition
was filed. During 2007 petitioner was a hi gh school teacher
wor ki ng for the Inglewbod Unified School District (Unified).
Petitioner also worked in Unified s afterschool programtutoring
speci al needs students in their hones. He would tutor students
in various subjects. Sonme of the students were not notivated to
| earn, and petitioner used unique teaching aids to notivate them
He woul d purchase contenporary nmusic CDs and ask the student to
wite the words of the songs or, in sone way, to vary the words

of the songs. Another approach he used was to rent novies and
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provide themto the student with an assignnent to watch the novie
and wite sone type of report.
Petitioner tutored every school day and drove fromthe high
school to the student’s honme to performhis tutoring function.
He was paid by Unified for his extracurricular tutoring, but he
recei ved no rei nbursenent for his expenses, including travel.
Petitioner’s 2007 Federal inconme tax return included two
Schedul es C and one Schedule A. On the Schedul es C petitioner
reported two ostensibly separate activities--one involving his
tutoring activity and business (first Schedule C) and the other
i nvol vi ng the devel opnent of Portugese | anguage ai ds (second
Schedule C). The Schedul es C were denom nated “Curricul um Design
Services”. The first Schedule C reflected no incone and a

$17,192 |l oss conprising the follow ng categories and anmounts of

expenses:
Adverti sing $256 O fice expense $150
Car & truck 1, 882 Rent 276
Depreci ati on 384 Repai rs 401
O her 469 Travel 4, 956
Legal & prof. 3,204 Meal & entertainment 2,160
Suppl i es 1,598 Uilities 1, 456

In the notice of deficiency, respondent did not nake any
adj ustnments regardi ng the expenses clainmed on the first
Schedul e C.

The second Schedule C refl ected negative gross incone of
$2, 600 and expenses of $7,843 as follows: Supplies--$1, 245,

travel and entertai nnent--%$6, 241, neals and entertai nnent--%$357,
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for a total loss of $10,443. Respondent disallowed substantially
all of the deductions petitioner clainmed on the second Schedul e
C. Petitioner’s Portugese | anguage activity involved his
regularly traveling to Brazil and accunul ating col | oqui al and
street phrases on 3- by 5-inch cards in order to make a
conpendi um of cards to be used as an aid for travelers to Brazil.
When in Brazil he was a tourist (not on a business visa), and he
woul d record col | oqui al phrases during his visit. Petitioner was
not fluent in Portugese. He also communicated wi th individuals
in Brazil by neans of the Internet and by tel ephone. Hi s goal
was to put together a conplete set of cards that he woul d market
to individuals who traveled to Brazil or in other ways

communi cated with Brazilians for social or business purposes.
Through the 2007 tax year petitioner had not reported any incone
or sales fromthis activity.

The di sputed deductions on the Schedule A attached to
petitioner’s 2007 tax return included $11, 839 of unreinbursed
enpl oyee expenses, consisting of $4,894 and $3,638 for vehicle
expenses, $136 for business expenses, $540 for parking fees,
$65 for travel while away from home, $1,574 for business
expenses, $42 for neals, and $950 for qualified educator
expenses. Also clainmed were a $135 tax preparation fee and ot her
expenses of $3,100 for a total of $15,074. Because of the

2 percent of adjusted gross incone threshold, petitioner deducted



- 5 -
$13,502 of the disputed Schedul e A deductions. In the notice of
deficiency, respondent allowed the $135 for tax preparation and
di sal |l oned the remai ni ng $14, 939 of deducti ons as being
duplicative of anmpbunts petitioner clained and respondent all owed
on the first Schedule C

Di scussi on

Petitioner clained business and enpl oyee expenses on two
Schedul es C and a Schedule A. Respondent allowed all of the
expenses on the first Schedule C and disall owed substantially al
of the business and enpl oyee deductions cl ai ned on the second
Schedul e C and the Schedul e A. Respondent contends that the
di sal | oned anounts are unsubstantiated and/or duplications of
anmounts clainmed on the first Schedule C. Alternatively, to the
extent that petitioner can show that the amobunts on the second
Schedul e C are not duplications, respondent contends that
petitioner’s Portugese | anguage activity was not a trade or
busi ness and/or that petitioner’s expenditures were personal.

In the case of clainmed deductions, taxpayers bear the burden
of showi ng that the Conm ssioner’s determnation is in error.
Rul e 142.2 Petitioner has supplied extensive docunentation in
the formof receipts and other materials reflecting his

expendi ture of various anmounts for specific purposes. The

2No question was raised by either party regarding the
shifting of the burden of proof under sec. 7491(a).
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gquestion remains as to whether petitioner duplicated those
expenditures in his return and/ or whether they are otherw se
deducti ble. W have carefully reviewed the evidence and conpared
t he vari ous schedul es and nust conclude and hold that, with the
exception of the Brazilian travel expenses, petitioner has

cl ai med duplicate anbunts on the second Schedul e C and the
Schedul e A that were already clainmed and that respondent all owed
on the first Schedule C. One such exanple is the $3,204 of | egal
and professional services expenses clainmed on the first Schedul e
C and the $3,100 clained on the Schedule A. Another exanple is
that petitioner clained $1,882 in travel expenses on his first
Schedule C for his tutoring business, and he also clained $4, 894
of travel expenses as unreinbursed enpl oyee expenses on his
Schedule A.  Petitioner was not able to provide an adequate

expl anation for these duplications. W also found petitioner’s
expl anation of the $2,600 of “negative gross incone” to be
curious and wi thout substance. During the trial petitioner’s
expl anation of sonme of the adjustnments reflected his propensity
to exaggerate or duplicate expenditures. This aspect is also
reflected by the docunentation. For exanple, he clained to have
supplied tutoring students with various itens, but on cl oser
exam nation these itens were actually and obviously for

petitioner’s personal consunption.
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Taxpayers are all owed deductions for ordinary and necessary
expenses paid or incurred in the carrying on of a trade or
busi ness or for the production of incone. Secs. 162(a), 212(1).
A taxpayer, however, is not engaged in a trade or business or an
i ncone-producing activity until the business or activity begins
to function as a going concern. Additionally, deductions are not
al l oned for personal expenses. Sec. 262(a). W find these
principles especially applicable with respect to the travel and
ot her deductions clained in connection with petitioner’s
Portugese | anguage activity.

Petitioner’s Portugese | anguage activity was not a going
concern, and his trips to and expendi tures concerning Brazil were
personal. Accordingly, even if petitioner could show that any of
the cl ai ned anounts were not duplicated, they would not be
deductible.® See secs. 195, 262(a).

Finally, we consider whether petitioner is liable for a
section 6662(a) accuracy-related penalty for negligence or
di sregard of rules or regulations and/or a substanti al
under statenment of inconme tax under section 6662(b)(1) and (2) for
2007. Respondent bears the burden of production with respect to

the penalty, see sec. 7491(c), but petitioner has the burden of

31t is noted that our conparison of petitioner’s
substantiation wth the anounts clained on the Schedules C
reflect that respondent may have been generous in the all owance
of all of the anmounts cl ai ned.
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proof wth respect to reasonabl e cause, etc., see H gbee v.

Commi ssioner, 116 T.C. 438, 446-447 (2001). A taxpayer may be

liable for a 20-percent penalty on any underpaynent of tax
attributable to negligence or disregard of rules or regul ations
or a substantial understatenent of inconme tax. Sec. 6662(a) and
(b)(1) and (2). “Negligence” is any failure to nmake a reasonable
attenpt to conply with the provisions of the Internal Revenue
Code, and “disregard” neans any carel ess, reckless, or

intentional disregard. Sec. 6662(c). An underpaynment is not
attributable to negligence or disregard to the extent that the

t axpayer shows that the underpaynent is due to reasonabl e cause

or good faith. Sec. 6664(c); Neonatol ogy Associates, P. A v.

Commi ssioner, 115 T.C. 43, 98 (2000), affd. 299 F.3d 221 (3d Cr

2002); see also secs. 1.6662-3(a), 1.6664-4(a), |ncone Tax Regs.
A substantial understatenent of inconme tax is an understatenent
t hat exceeds the greater of 10 percent of the tax required to be
shown on the tax return or $5,000. Sec. 6662(d)(1)(A).

Petitioner is an educator who uses creative neans to
notivate his students. For that, he nust be admred. He is also
entrepreneurial and is attenpting to devel op busi nesses and
busi ness nodels related to tutoring that can provide himwth a
livelihood after he retires frompublic education. That is also
admrable. Hs tax return preparation and recordkeepi ng,

however, are not nodels of precision. Petitioner used a
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conputerized tax return programto prepare his 2007 tax return
and he supplied the information that the program in turn, placed
on the tax return and the appurtenant schedules. In that
process, however, he is not relieved fromreview ng the
information on the tax return to determ ne whether it is correct.
Petitioner is well educated, and we cannot accept as
reasonabl e his explanation that he nerely puts in the nunbers and
relies conpletely on the conputer program That explanation is
not sufficient to permt petitioner to avoid the penalty. That
is so because of the anobunt of obviously duplicated expenditures
and the personal nature of the Brazilian travel and rel ated
expenditures. Petitioner’s treatnment of that activity as a
busi ness is nothing | ess than hyperbol e.
We accordingly hold that petitioner is |iable for the
section 6662(a) accuracy-related penalty.

To reflect the foregoing,

Deci sion will be entered

for respondent.




